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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement,
Complainant

v. . Docket No. C-2018-3006534

Sunoco Pipeline L.P. a/k/a
Energy Transfer Partners,
Respondent

JOINT PETITION FOR APPROVAL OF SETTLEMENT

Pursuant to 52 Pa. Code §§ 5.41 and 5.232, the Pennsylvania Public Utility Commission’s
(“Commission” or “PUC”) Bureau of Investigation and Enforcement (“1&E” or “Complainant™)
and the Sunoco Pipeline, L.P. (“SPLP” or “Respondent™) hereby submit this Joint Petition for
Approval of Settlement (“Settlement” or “Settlement Agreement”) to resolve all issues related to
the above-docketed I&E Formal Complaint (“Complaint™) proceeding alleging violations of the
United States Code, Code of Federal Regulations and Pennsylvania Public Utility Code, which
were raised in connection with the investigation of an ethane and propane leak that occurred on
April 1, 2017. in Morgantown, Berks County. Pennsylvania. As part of this Settlement
Agreement, I&E and SPLP (hereinafter referred to collectively as the “Parties” or “Joint
Petitioners™) respectfully request that the Commission approve the Settlement without
modification for the compelling public interest reasons stated below. Statements in Support of the
Settlement expressing the individual views of I&E and SPLP are attached hereto as Appendix A
and Appendix B, respectively. As set forth in greater detail below, the Parties request that the

Commission provide an opportunity for the public, in particular persons or entities who sought to



intervene in the matter, to submit Comments to the Settlement and permit Reply Comments by
Joint Petitioners to be submitted.

L. INTRODUCTION

1. The Parties to this Settlement Agreement are the Pennsylvania Public Utility
Commission’s Bureau of Investigation and Enforcement, by its prosecuting attorneys, P.O. Box
3265, Harrisburg, PA 17105-3265, and Sunoco Pipeline L.P., a Texas Limited Partnership with its
principal place of business in Dallas, Texas. SPLP has offices at 525 Fritztown Road, Sinking
Spring, PA 19608 and 212 North Third Street, Suite 201, Harrisburg, PA 17101.

2. 1&E is the entity established to prosecute complaints against public utilities. See
Implementation of Act 129 of 2008, Organization of Bureaus and Offices, Docket No. M-2008-
2071852 (Order entered August 11, 2011) (delegating authority to initiate proceedings that are
prosecutory in nature to I&E); See also 66 Pa.C.S. § 308.2(a)(11).

3. Respondent SPLP is a public utility pipeline owner and operator certificated in
Pennsylvania by the Commission at Docket No. A-140111. It operates, infer alia, the Mariner East
1 pipeline (“ME1" or “pipeline”), which currently transports hazardous liquids intrastate.

4, Pursuant to Section 59.33(b) of the Commission’s regulations, 52 Pa. Code §
59.33(b), I&E’s Safety Division has the authority to enforce Federal pipeline safety laws and
regulations set forth in 49 U.S.C.A. §§ 60101-60503 and as implemented at 49 CFR Parts 191-
193, 195 and 199.

5. A public utility transporting hazardous liquids may be subject to the civil penalties
provided under Federal pipeline safety laws at 49 U.S.C.A. §§ 60122(a)(1) and 60118(a), as

adjusted annually for inflation.



IL. BACKGROUND

6. On April 1, 2017, at 3:57 PM, the MEI pipeline segment identified as Twin Oaks
to Montello experienced a leak near Morgantown Road, Morgantown, Berks County,
Pennsylvania.

7. On April 1, 2017, at approximately 6:30 PM, SPLP notified I&E's Safety Division
of the leak by telephone call to the manager of the Safety Division. SPLP filed an accident report
with PHMSA and reported a total product loss of twenty (20) barrels.

8. On April 2, 2017, an I&E Safety Division pipeline safety inspector visited the
leak site but was unable to inspect the facility because the pipeline was still being purged of the
product. On April 3, 2017, I&E Safety Division pipeline safety inspectors visited the site again
to examine the affected pipeline. SPLP crews excavated and exposed the pipeline, which was then
cleaned. Visual examination of the pipe revealed localized corrosion at the bottom of the pipe in
the six (6) o'clock position. SPLP cut out a portion of the pipe and an eight (8) foot section of this
portion was sent to a laboratory for analysis. Laboratory analysis of this section of the pipeline
attributed the leak and resulting product loss to corrosion. SPLP then repaired the pipeline by first
hydrostatically testing eighty-three (83) feet of new pipe and welding that section into the
existing pipeline replacing the portion of ME1 that had been removed. The new section of pipe
consists of eight (8) inch coated steel with a wall thickness of 0.322 inches.

9. Following the leak, I&E conducted in 2017-2018 an in-depth investigation of the
leak site, including SPLP’s corrosion control practices and procedures relative to applicable
regulations. SPLP’s practices and procedures have since been revised and were examined by I&E
as part of its investigation activities and regarding its Complaint.

10.  On December 13, 2018, I&E filed its Complaint (Attached as Appendix “C”).



11. SPLP’s Answer and New Matter to the Complaint (Attached as Appendix “D”)
was filed January 31, 2019."

12, During January, February and early March of 2019, the Parties engaged in
extensive negotiations regarding the complex and highly technical issues raised by the Complaint
and SPLP’s responsive pleadings thereto.

13. On March 1, 2019, the Parties achieved a Settlement in Principle that both sides
agree promotes the public interest and adequately addresses I&E’s concerns regarding SPLP’s
corrosion control program and engineering practices with respect to cathodic protection. Also on
this date, the Parties requested by Joint Letter to the Commission that the matter be stayed or held
in abeyance pending the submission of a Settlement Petition. Such request was granted March 4,

2019, and the Parties were advised that the matter would be held in abeyance for thirty (30) days.

III. SETTLEMENT TERMS

14.  Pursuant to the Commission’s policy of encouraging settlements that are reasonable
and in the public interest,” the Parties held a series of extensive and comprehensive technical
discussions that culminated in this Settlement. The purpose of this Joint Petition for Approval of
Settlement is to resolve this matter without further litigation.

15.  The Settlement is without admission and it is understood that this Settlement is a
compromise of the allegations in the Complaint, which I&E intended to prove, and that
Respondent intended to disprove.

16.  The Parties recognize that their positions and claims are disputed and, given that

the outcome of a contested proceeding is uncertain, the parties further recognize the significant

! The Parties commenced a series of extensive settlement discussions and the due date for responding to
the Complaint was agreed by the Parties and permitted to be extended to January 31, 2019.
2 See 52 Pa, Code § 5.231(a).
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and more immediate benefits of amicably resolving the disputed issues through settlement as
opposed to time-consuming and expensive litigation.

17. I&E and Respondent, intending to be legally bound and for consideration given,
desire to fully and finally conclude this litigation and agree that a Commission Order approving

the Settlement without modification shall create the following rights and obligations:

A. Civil Penalty:

Respondent will pay a civil penalty in the amount of Two Hundred Thousand Dollars
($200,000) pursuant to 49 U.S.C.A. §§ 60122(a)(1) and 60118(a). Said payment shall be
made within thirty (30) days of the date of the Commission’s Final Order approving the
Settlement Agreement and shall be made by certified check or money order payable to the
*Commonwealth of Pennsylvania.” The docket number of this proceeding, C-2018-
3006534, shall be indicated with the certified check or money order and the payment shall
be sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

The civil penalty shall not be tax deductible pursuant to Section 162(f) of the Internal
Revenue Code, 26 U.S.C.S. § 162(D).

B. Remaining Life Study:

SPLP agrees to retain an independent expert to conduct a Remaining Life Study that will
consist of a summary of SPLP’s Integrity Management Plan (“*IMP”), a remaining life
evaluation of MEI1, calculations that are described in more detail in the bullet paragraphs
that appear below, and will be forward-looking in manner, and intended to assess the
longevity of ME1.

The Remaining Life Study should be conducted by a qualified independent expert that has
conducted independent studies for, but not limited to, governmental entities, such as the
Pipeline and Hazardous Materials Safety Administration (“PHMSA”™) or State
Commissions, and the Pipeline Research Counsel International (“PRCI”), American
Petroleum Institute (“API”), or the Interstate Natural Gas Association of America
(“INGAA”). Within thirty (30) days of entry of a Commission Order approving any
settlement of this matter, SPLP shall provide I&E with a list of three (3) proposed
independent experts, along with contact information, a brief description of the expert’s
background and a disclosure as to whether the proposed expert performed any work in
relation to ME1 as well as a description of that work. I&E will select one (1) expert from
5



the list provided by SPLP and SPLP will hire and pay the expert to complete and review
the study. The expert shall complete the Remaining Life Study within six (6) months from
being contracted by SPLP. A summary of the expert’s findings shall be made public
(excluding proprietary or confidential security information).

The Parties agree that the Remaining Life Study will include the following:

e MEI corrosion growth rate based on the most recent In-Line-Inspection run,
sectionalized as appropriate;

e Supporting documentation to demonstrate the corrosion growth rate. This may
include a graph estimating corrosion growth from installation of ME1 to the present
time;

¢ Retirement thickness calculations that consider: (1) pressure design thickness; and
(2) minimum structural thickness;

» Remaining life calculations by: (1) segment; (2) age; (3) coating type; and (4) soil
conditions;

* A schedule identifying portions of the pipeline to be replaced or remediated over
the next five (5) years;

e A summary of the portions of ME1 that were previously retired with an explanation
of the characteristics of the pipeline sections that led to the replacements;

* A listing and description of threats specific to ME1, with a summary of how each
threat and the associated risks are mitigated;

e A summary of the top ten (10) highest risks identified on ME1 with an explanation
as to how the risks are mitigated;

* An explanation of how anomalies, dents and ovalities are formed on the pipeline
and addressed by mitigative measures;

e A summary of the leak history on ME1 including a description of the size of each
leak;

e A discussion of the history of MEI, including when cathodic protection was
installed, when coating was applied, and the various measures performed by SPLP,
including the implementation of new procedures; and

e A discussion to illustrate how managing integrity lengthens pipeline life.

For so long as ME1 remains in Highly Volatile Liquid (“HVL”) service, SPLP agrees to
supplement the Remaining Life Study by providing a summary report on an annual basis
that summarizes SPLP’s continual process of evaluation and assessment to maintain the
pipeline integrity of MEL. The report will also include a list of the next year’s planned
preventative and mitigative actions (such as system improvements) and a list of integrity
enhancements that were performed on ME1 the prior year, as required by and consistent
with the applicable 49 C.F.R. Part 195 requirements. The public version of the report shall
not contain information that is proprietary or contains information subject to The Public
Utility Confidential Security Information Disclosure Protection Act, 35 P.S, §§ 2141.1 to
2141.6, and the PUC’s regulations implementing such Act at 52 Pa. Code §§ 102.1-102.4.



C. In-Line Inspection and Close Interval Survey Frequency of MEI:

a, In-Line Inspection

SPLP’s two remaining In-Line Inspection (“ILI”) runs in 2019 on the ME] segments
identified as: (1) Middletown-Montello & Montello-Beckersville; and (2) Beckersville —
Twin Oaks, are in addition to the two proposed ILI runs of ME1 that will take place at
agreed-upon intervals over the next three (3) calendar years (“ILI run #1” and “ILI run
#27). Thus, the Parties agree that SPLP will conduct the two remaining ILI runs in April
2019 or within 60 days of ME1 resuming service, then conduct ILI run #1 of ME1 eighteen
(18) months after the date SPLP enters into an agreement with I&E, and then conduct ILI
run #2 of ME]1 eighteen (18) months after the completion of ILI run #1.

At the conclusion of the three-year ILI period, the Parties agree that SPLP shall retain an
independent consulting firm to assist in establishing a reassessment interval using
corrosion growth analysis and will meet with I&E to discuss SPLP’s planned ILI inspection
frequency. I&E is not required to wholly accept the interval recommendations proposed by
SPLP’s independent consultant. Should the ILI interval recommendation not be wholly
accepted by I&E, I&E and SPLP agree to collaborate using best efforts to arrive at a
mutually acceptable ILI interval period.

b. Close Interval Survey

SPLP further agrees to conduct a Close Interval Survey of ME! at the same interval and
frequency, once every eighteen (18) months, to evaluate the effectiveness of SPLP’s
corrosion control program for ME1 for the next three (3) calendar years.

D. Revision of Procedures:

The Parties agree that SPLP’s May 2018 revisions to procedures Energy Transfer SOP
HLD.22 have addressed 1&E’s requested relief set forth in Paragraphs 47(c)-(d) of the
Complaint.

E. Implementation of Revised Procedures:

The Parties agree that SPLP has implemented the revised procedures and has fulfilled
[&E’s requested relief set forth in Paragraphs 47(c)-(d) of the Complaint.

F. Pipe Replacement as It Relates to Corrosion:

The Parties agree that I&E is not requesting that SPLP immediately replace pipe pursuant
to Paragraph 47(e) of the Complaint. instead, [&E understands that when SPLP detects
anomalies, the Company maintains the discretion to initiate and/or utilize various remedial
measures to preserve the integrity of the pipe or, if ultimately deemed necessary, to
physically replace segments of the pipe. The Parties agree with SPLP’s proposed approach
as follows:

If the results of cathodic protection measurements indicate low IR free potentials or
inadequate depolarization, SPLP will take action consistent with its Corrosion Control
Plans, Integrity Management Program and applicable Federa! regulations.
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18.  Upon Commission approval of the Settlement in its entirety without modification,
I&E shall be deemed to have released Respondent from all past claims that were made or could
have been made for monetary and/or other relief based on allegations that Respondent failed to
comply with the obligations claimed in the Complaint for the time periods covered by I&E’s
Complaint.

19. I&E and Respondent jointly acknowledge that approval of this Settlement
Agreement is in the public interest and fully consistent with the Commission’s Policy Statement
regarding Factors and Standards for Evaluating Litigated and Settled Proceedings, 52 Pa. Code §
69.1201. The Parties submit that the Settlement Agreement is in the public interest because it
effectively addresses I&E’s allegations that are the subject of the I&E Complaint proceeding,
promotes public and facility safety, and avoids the time and expense of litigation, which entails
hearings, travel for Respondent’s witnesses, and the preparation and filing of briefs, exceptions,
reply exceptions, as well as possible appeals. Attached as Appendix A and Appendix B are
Statements in Support submitted by I&E and Respondent, respectively, setting forth the bases upon
which they believe the Settlement Agreement is in the public interest.

V. CONDITIONS OF SETTLEMENT

20.  This document represents the Settlement Agreement in its entirety. No changes to
obligations set forth herein may be made unless they are in writing and are expressly accepted by
the Parties. This Settlement Agreement shall be construed and interpreted under Pennsylvania law.

21, The Settlement is conditioned upon the Commission’s approval of the terms and
conditions contained in this Joint Petition for Approval of Settlement without modification. If the
Commission modifies this Settlement Agreement, any party may elect to withdraw from the
Settlement and may proceed with litigation and, in such event, this Settlement Agreement shall be

void and of no effect. Such election to withdraw must be made in writing, filed with the Secretary
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of the Commission and served upon the other party within twenty (20) days after entry of an Order
modifying the Settlement.

22.  The Parties agree that the underlying allegations were not the subject of any hearing
and that there has been no order, findings of fact or conclusions of law rendered in this Complaint
proceeding. It is further understood that, by entering into this Settlement Agreement, Respondent
has made no concession or admission of fact or law and may dispute all issues of fact and law for
all purposes in any other proceeding. Nor may this settlement be used by any other person or entity
as a concession or admission of fact or law.

23.  The Parties acknowledge that this Settlement Agreement reflects a compromise of
competing positions and does not necessarily reflect any party’s position with respect to any issues
raised in this proceeding.

24.  This Settlement Agreement is being presented only in the context of this proceeding
in an effort to resolve the proceeding in a manner that is fair and reasonable. This Settlement is
presented without prejudice to any position that any of the Parties may have advanced and without
prejudice to the position any of the Parties may advance in the future on the merits of the issues in
any other proceedings, except to the extent necessary to effectuate or enforce the terms and
conditions of this Settlement Agreement. This Settlement does not preclude the parties from taking
other positions in any other proceeding but is conclusive in this proceeding and may not be
reasserted in any other proceeding or forum except for the limited purpose of enforcing the
Settlement by a Party.

25. The terms and conditions of this Settlement Agreement constitute a carefully
crafted package representing reasonably negotiated compromises on the issues addressed herein.
Thus, the Settlement Agreement is consistent with the Commission’s rules and practices

encouraging negotiated settlements set forth in 52 Pa. Code §§ 5.231 and 69.1201.
9



26.  The Parties request that the Commission decide this matter directly and to permit
comment by any interested entity or person within thirty (30) days of entry of any Commission
Order that publishes this Settlement Agreement. The Parties further request that the Joint
Petitioners be permitted to file Reply Comments within thirty (30) days of the due date for
Comments.

WHEREFORE, the Pennsylvania Public Utility Commission’s Bureau of Investigation
and Enforcement and the Sunoco Pipeline L.P. respectfully request that the Commission approve
the terms of the Joint Petition for Approval of Settlement without modification and in their entirety
as being in the public interest.

IN WITNESS WHEREOF, we have hereunto set our hands and seals on this the Third
day of April 2019.

FOR THE PENNSYLVANIA PUBLIC UTILITY COMMISSION, BUREAU OF
INVESTIGATION AND ENFORCEMENT:

SE < Seniss Prosecitor

Signature Title

Aol 3, 20/ 9

Date

FOR SUNOCO PIPELINE L.P.:

M qu‘n'%fl Qur S\)ﬂutl) D\-{}{\\m Lp

Signature Title

ot 3 gora

Déte
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Respectfully submitted and filed by:

Stephanie M. Wimer, Senior Prosecutor,

PA Attorney ID No. 207522

Michael L. Swindler, Deputy Chief Prosecutor
PA Attorney ID No. 43319

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement

P.O. Box 3265

Harrisburg, PA 17105-3265

stwimer(@pa.gov
mswindler@pa.pov

Thoman O Srustale

Thomas I, Sniscak, Attorney L.D. # 33891
Kevin J. McKeon, Attorney 1.D. # 30428
Whitney E. Snyder, Attorney 1.D. # 316625
Hawke McKeon & Sniscak LLP

100 North Tenth Street

Harrisburg, PA 17101

(717) 236-1300

tisniscak@hmslegal.com
kimckeonihmslegal.com
wesnvder@@@hmslepal.com

Dated: April 3, 2019
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Appendix A

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement,
Complainant

v. g Docket No. C-2018-3006534

Sunoco Pipeline, L.P. a’k/a
Energy Transfer Partners,
Respondent

THE BUREAU OF INVESTIGATION AND ENFORCEMENT’S
STATEMENT IN SUPPORT OF THE
JOINT PETITION FOR APPROVAL OF SETTLEMENT

TO THE HONORABLE PENNSYLVANIA PUBLIC UTILITY COMMISSION:

Pursuant to 52 Pa. Code §§ 5.231, 5.232 and 69.1201, the Pennsylvania Public Utility
Commission’s (“Commission” or “PUC”) Bureau of Investigation and Enforcement (“I&E"), a
signatory party to the Joint Petition for Approval of Settlement (“Settlement” or “Settlement
Agreement™) filed in the matter docketed above, submits this Statement in Support of the
Settlement Agreement between I&E and Sunoco Pipeline, L.P. (“SPLP” or “Respondent” or
“Company”).! 1&E avers that the terms and conditions of the Settlement are just and reasonable
and in the public interest for the reasons set forth herein.

L. BACKGROUND
This matter involves alleged violations of the United States Code, Code of Federal

Regulations and Pennsylvania Code, which I&E avers were discovered during the I&E Safety

V1&E and SPLP are collectively referred to herein as the “Parties.”



Appendix A

Division’s investigation of an ethane and propane leak that occurred on SPLP’s Mariner East 1
(“ME17) pipeline? on April 1, 2017, in Morgantown, Berks County, Pennsylvania. Pursuant to
the Code of Federal Regulations, the leak was a reportable accident as it involved a release of
hazardous liquids of approximately twenty (20) barrels. See 49 C.F.R. § 192.50(b) (relating to
reporting accidents in which there is a release of five (5) gallons or more of hazardous liquids
unrelated to a pipeline maintenance activity). The leak did not result in a fire, explosion or cause
any personal injury.

SPLP voluntarily excavated, exposed and cleaned the affected area of the pipe after
which inspectors in the I&E Safety Division observed localized corrosion at the bottom of the
pipe in the six (6) o’clock position. SPLP sent an eight (8) foot section of this portion of ME1 to
an independent laboratory for testing. Laboratory analysis of this section of the pipeline
attributed the failure to corrosion.

As a result of I&E’s preliminary investigation and findings at the site of the leak, the I&E
Safety Division expanded its investigation to include an in-depth investigation of SPLP’s then
current corrosion control practices and procedures that applied to all of ME1. The I&E Safety
Division’s investigation took place from April 2017 to May 2018, and consisted of sending
multiple data requests and reviewing data request responses, as well as numerous meetings and
inspections. 1&E’s investigation included a review of SPLP’s operations and maintenance
procedures, corrosion control procedures, corrosion control records, maintenance records, and

integrity management program that were in existence at the time of the April 1, 2017 leak. Itis

2 ME] is approximately 300 miles long and traverses the Commonwealth from the Mark West Houston
processing plant in Washington, PA to the Marcus Hook facility in Delaware County, PA. The original
ME! pipeline was installed in or about 1931 and primarily consists of eight (8) inch bare steel.
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important to note that since April 1, 2017, SPLP’s corrosion control procedures have been
revised and that these revised procedures have been implemented.

On December 13, 2018, I&E filed a Formal Complaint against SPLP alleging that SPLP
failed to demonstrate that it achieved cathodic protection? at the site of the leak in violation of 49
U.S.C.A. § 60118(a)(1}, 49 CFR § 195.571 and 52 Pa. Code § 59.33(b). I&E further alleged that
SPLP’s procedures pertaining to corrosion control that were in effect at the time of the April 1,
2017 leak were deficient in: (1) providing for the application of the criteria used to determine the
adequacy of cathodic protection; (2) documenting that SPLP achieved adequate cathodic
protection; (3) including detail on how SPLP would accomplish close interval potential survey
(“CIPS™) metrics; and (4) providing how SPLP would design, operate, maintain or test rectifiers
and rectifier ground beds in violation of 49 U.S.C.A. § 60118(a)(1), 49 CFR § 195.402 and 52
Pa. Code § 59.33(b). Additionally, I&E alleged that SPLP failed to adequately monitor external
corrosion control, correct deficiencies that had been identified in SPLP’s corrosion control
program, and maintain corrosion control records in violation of 49 U.S.C.A. § 60118(a)(1), 49
CFR §§ 195.573(a) and (e), and 195.589(c), and 52 Pa. Code § 59.33(b). I&E also alleged that
since SPLP had not demonstrated the adequacy of its cathodic protection system on MEI, it did
not operate ME1 in compliance with the Federal pipeline safety regulations in violation of 49
U.S.C.A. § 60118(a)(1), 49 CFR § 195.401(a) and 52 Pa. Code § 59.33(b).

For relief, I&E requested in its Formal Complaint that SPLP be ordered to pay a total
civil penalty of Two Hundred Twenty-Five Thousand Dollars ($225,000) and perform various

corrective actions including conducting a remaining life study of MEI, increasing the frequency

3 Cathodic protection is a method of controlling corrosion on the surface of a metal pipeline by supplying
electrical current.
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of in-line inspections (*ILI"), revising SPLP’s corrosion control procedures, developing
procedures to determine the adequacy of cathodic protection through testing and performance
methods, and implementing all new and revised cathodic protection procedures within one (1)
year.

On January 31, 2018, SPLP filed a timely Answer and raised New Matter to I&E’s
Complaint.*

The Parties engaged in extensive settlement negotiations during the first quarter of 2019,
and on March 1, 2019, the Parties announced by letter that they had achieved a settlement-in-
principle on that same day. The Parties requested that the matter be stayed or held in abeyance
pending the submission of a Settlement Agreement. On March 4, 2019, the Parties were advised
that the matter would be held in abeyance for thirty (30) days to permit time for the Parties to
draft and file a Joint Settlement Petition.

Several persons and entities sought to intervene in this matter. In their letter dated March
1, 2019, I&E and SPLP requested that any interested entity or person be permitted to file
Comments to the Settlement Agreement within thirty (30) days of entry of any Commission
Order publishing the Agreement, and that the Parties be permitted to file Reply Comments
within thirty (30) days of the due date for Comments.

On April 3, 2019, I&E and SPLP filed a Joint Petition for Approval of Settlement
resolving all issues between I&E and SPLP in the instant matter. This Statement in Support is

submitted in conjunction with the Settlement Agreement.

* SPLP was granted an extension of time unti! January 31, 2019, to file a response to I&E’s Complaint.
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II. THE PUBLIC INTEREST

Pursuant to the Commission’s policy of encouraging settlements that are reasonable and
in the public interest, the Parties held a series of settlement discussions. These discussions
culminated in this Settlement Agreement, which, once approved, will resolve all issues related to
the instant I&E Complaint proceeding.

I&E intended to prove the factual allegations set forth in its Complaint at hearing, to
which SPLP would have disputed. This Settlement Agreement results from the compromises of
the Parties. Although I&E and SPLP may disagree with respect to I&E’s factual allegations,
SPLP recognizes the need to prevent similar allegations from reoccurring.

Further, I&E recognizes that, given the inherent unpredictablility of the outcome of a
contested proceeding, the benefits of amicably resolving the disputed issues through settlement
outweigh the risks and expenditures of litigation. I&E submits that the Settlement constitutes a
reasonable compromise of the issues presented and achieves a preferable outcome compared to
one that would have been reached through litigation in that SPLP has agreed to perform actions
above and beyond those required by any applicable law or regulation. As such, I&E respectfully
submits that the Settlement is in the public interest and requests that the Commission approve the
Settlement without modification.

Moreover, I&E and SPLP jointly request that any interested persons or entities, including
those who have filed Petitions to Intervene in this matter, be provided with the opportunity to file

Comments to the Settlement Agreement followed by an opportunity for I&E and SPLP 1o submit

Reply Comments.
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TERMS OF SETTLEMENT

Under the terms of the Settlement, I&E and SPLP have agreed as follows:

A. Civil Penalty:

SPLP will pay a civil penalty in the amount of Two Hundred Thousand Dollars
($200,000) pursuant to 49 U.S.C.A. §§ 60122(a)(1) and 60118(a). Said payment shall be
made within thirty (30) days of the date of the Commission’s Final Order approving the
Settlement Agreement and shall be made by certified check or money order payable to
the “Commonwealth of Pennsylvania.” The docket number of this proceeding, C-2018-
3006534, shall be indicated with the certified check or money order and the payment
shall be sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

The civil penalty shall not be tax deductible pursuant to Section 162(f) of the Internal
Revenue Code, 26 U.S.C.S. § 162(f).

B. Remaining Life Study:

SPLP agrees to retain an independent expert to conduct a Remaining Life Study that will
consist of a summary of SPLP’s Integrity Management Plan (“IMP”), a remaining life
evaluation of ME1, calculations that are described in more detail in the bullet paragraphs
that appear below, and will be forward-looking in manner, and intended to assess the
longevity of MEL1.

The Remaining Life Study should be conducted by a qualified independent expert that
has conducted independent studies for, but not limited to, governmental entities, such as
the Pipeline and Hazardous Materials Safety Administration (“PHMSA”) or State
Commissions, and the Pipeline Research Counsel International (“PRCI”), American
Petroleum Institute (*API™), or the Interstate Natural Gas Association of America
(*INGAA”). Within thirty (30) days of entry of a Commission Order approving any
settlement of this matter, SPLP shall provide 1&E with a list of three (3) proposed
independent experts, along with contact information, a brief description of the expert’s
background and a disclosure as to whether the proposed expert performed any work in
relation to MEI as well as a description of that work. I&E will select one (1) expert from
the list provided by SPLP and SPLP will hire and pay the expert to complete and review
the study. The expert shall complete the Remaining Life Study within six (6) months
from being contracted by SPLP. A summary of the expert’s findings shall be made
public (excluding proprietary or confidential security information).
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The Parties agree that the Remaining Life Study will include the following:

ME1 corrosion growth rate based on the most recent ILI run, sectionalized as
appropriate;

Supporting documentation to demonstrate the corrosion growth rate. This may
include a graph estimating corrosion growth from installation of ME1 to the
present time;

Retirement thickness calculations that consider: (1) pressure design thickness; and
(2) minimum structural thickness;

Remaining life calculations by: (1) segment; (2) age; (3) coating type; and (4) soil
conditions;

A schedule identifying portions of the pipeline to be replaced or remediated over
the next five (5) years;

A summary of the portions of ME1 that were previously retired with an
explanation of the characteristics of the pipeline sections that led to the
replacements;

A listing and description of threats specific to ME1, with a summary of how each
threat and the associated risks are mitigated;

A summary of the top ten (10) highest risks identified on ME1 with an
explanation as to how the risks are mitigated;

An explanation of how anomalies, dents and ovalities are formed on the pipeline
and addressed by mitigative measures;

A summary of the leak history on METI including a description of the size of each
leak;

A discussion of the history of ME1, including when cathodic protection was
installed, when coating was applied, and the various measures performed by
SPLP, including the implementation of new procedures; and

A discussion to illustrate how managing integrity lengthens pipeline life.

For so long as ME1 remains in Highly Volatile Liquid (“HVL”) service, SPLP agrees to
supplement the Remaining Life Study by providing a summary report on an annual basis
that summarizes SPLP’s continual process of evaluation and assessment to maintain the
pipeline integrity of ME1. The report will also include a list of the next year’s planned
preventative and mitigative actions (such as system improvements) and a list of integrity
enhancements that were performed on ME]1 the prior year, as required by and consistent
with the applicable 49 C.F.R. Part 195 requirements. The public version of the report
shall not contain information that is proprietary or contains information subject to The
Public Utility Confidential Security Information Disclosure Protection Act, 35 P.S. §§
2141.1 to 2141.6, and the PUC’s regulations implementing such Act at 52 Pa. Code §§
102.1 -102.4.
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C. In-Line Inspection and Close Interval Survey Frequency of ME1:

a. In-Line Inspection

SPLP’s two remaining ILI runs in 2019 on the MET segments identified as: (1)
Middletown-Montello & Montello-Beckersville; and (2) Beckersville-Twin Oaks, are in
addition to the two proposed ILI runs of ME1 that will take place at agreed-upon
intervals over the next three (3) calendar years (“ILI run #1” and “ILI run #2”). Thus, the
Parties agree that SPLP will conduct the two remaining ILI runs in April 2019, then
conduct ILI run #1 of ME1 eighteen (18) months after the date SPLP enters into an
agreement with I&E, and then conduct IL! run #2 of ME1 eighteen (18) months after the
completion of ILI run #1.

At the conclusion of the three-year ILI inspection period, the Parties agree that SPLP
shall retain an independent consulting firm to assist in establishing a reassessment
interval using corrosion growth analysis and will meet with I&E to discuss SPLP’s
planned ILI inspection frequency. 1&E is not required to wholly accept the interval
recommendations proposed by SPLP’s independent consultant. Should the ILI interval
recommendation not be wholly accepted by 1&E, I&E and SPLP agree to collaborate
using best efforts to arrive at a mutually acceptable ILI interval period.

b. Close Interval Survey

SPLP further agrees to conduct a Close Interval Survey of MEI at the same interval and
frequency, once every eighteen (18) months, to evaluate the effectiveness of SPLP’s
corrosion control program for MEI for the next three (3) calendar years.

D. Revision of Procedures:

The Parties agree that SPLP’s May 2018 revisions to procedures have addressed 1&E’s
requested relief set forth in Paragraphs 47(c)-(d) of the Complaint.

E. Implementation of Revised Procedures:

The Parties agree that SPLP has implemented the revised procedures and has fulfilled
I&E’s requested relief set forth in Paragraphs 47(c)-(d) of the Complaint.

F. Pipe Replacement as It Relates to Corrosion:

The Parties agree that I&E is not requesting that SPLP immediately replace pipe pursuant
to Paragraph 47(e) of the Complaint. Instead, I&E understands that when SPLP detects
anomalies, the Company maintains the discretion to initiate and/or utilize various
remedial measures to preserve the integrity of the pipe or, if ultimately deemed
necessary, to physically replace segments of the pipeline. The Parties agree with SPLP’s
proposed approach as follows:
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If the results of cathodic protection measurements indicate low IR free potentials or

inadequate depolarization, SPLP will take action consistent with its Corrosion Control

Plans, Integrity Management Program and applicable Federal regulations.

In consideration of SPLP’s payment of a monetary civil penalty and performance of the
agreed-upon measures as noted above, I&E shall be deemed to have released Respondent from
all past claims that were made or could have been made for monetary and/or other relief based
on allegations that Respondent failed to comply with the obligations claimed in the Complaint
for the time periods covered by I&E’s Complaint.

IV. LEGAL STANDARD FOR SETTLEMENT AGREEMENTS

Commission policy promotes settlements. See 52 Pa. Code § 5.231. Settlements lessen
the time and expense that the parties must expend litigating a case and, at the same time,
conserve precious administrative resources. Settlement results are often preferable to those
achieved at the conclusion of a fully litigated proceeding. “The focus of inquiry for determining
whether a proposed settlement should be recommended for approval is not a ‘burden of proof’
standard, as is utilized for contested matters.” Pa. Pub. Util. Comm’n, et al. v. City of Lancaster
— Bureau of Water, Docket Nos. R-2010-2179103, ef al. (Order entered July 14, 2011) atp. 11.
Instead, the benchmark for determining the acceptability of a settlement is whether the proposed
terms and conditions are in the public interest. Pa. Pub. Util. Comni’n v. Philadelphia Gas
Works, Docket No. M-00031768 (Order entered January 7, 2004).

[&E submits that approval of the Settlement Agreement in the above-captioned matter is
consistent with the Commission’s Policy Statement regarding Factors and Standards for
Evaluating Litigated and Settled Proceedings Involving Violations of the Public Utility Code and
Commission Regulations (“Policy Statement™), 52 Pa. Code § 69.1201; See also Joseph A. Rosi

v. Bell-Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000).
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The Commission’s Policy Statement sets forth ten factors that the Commission may consider in
evaluating whether a civil penalty for violating a Commission order, regulation, or statute is
appropriate, as well as whether a proposed settlement for a violation is reasonable and in the
public interest. 52 Pa. Code § 69.1201.

The Commission will not apply the factors as strictly in settled cases as in litigated cases.
52 Pa. Code § 69.1201(b). While many of the same factors may still be considered, in settled
cases, the parties “will be afforded flexibility in reaching amicable resolutions to complaints and
other matters as long as the settlement is in the public interest.” Id.

The first factor considers whether the conduct at issue was of a serious nature, such as
willful fraud or misrepresentation, or if the conduct was less egregious, such as an administrative
or technical error. Conduct of a more serious nature may warrant a higher penalty. 52 Pa. Code
§ 69.1201(c)(1). The violations averred in I&E’s Complaint allege that SPLP’s former corrosion
control program relative to ME1 was not based on sound engineering practices and the
requirements set forth in the Federal pipeline safety regulations. It is important to note that the
violations alleged in I&E’s Complaint were with regard to an inadequate corrosion mitigation
procedure that had been used by SPLP prior to its adoption of an improved procedure utilized by
Energy Transfer Company {“ETC”), which had acquired the SPLP infrastructure, including
MEIL. As such, at the time I&E’s Complaint was filed, I&E was well aware that ETC was in the
process of correcting the inadequacies of the prior SPLP corrosion procedure.

Obviously, corrosion is not a pipeline’s friend. Unless properly mitigated, the
consequences could have serious implications on the life of the infrastructure and to surrounding

life and property.

10
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The violations asserted by I&E in its Complaint allege, in pertinent part, that SPLP’s
procedures in place up to the time of the leak failed to demonstrate that it had achieved adequate
cathodic protection on ME] at the site of the April 1, 2017, leak in Morgantown, Berks County,
PA. Further, the leak itself was attributed to corrosion and was a reportable accident pursuant to
Section 195.50(b) of the Federal pipeline safety regulations, 49 C.F.R. § 195.50(b}, due to the
volume of product that was released, although relatively minimal. Thus, I&E submits that
Respondent’s alleged conduct was of a serious nature and was considered in arriving at the civil
penalty and measures demanded to be undertaken as set forth in the Settlement Agreement.

The second factor considered is whether the resulting consequences of the Respondent’s
alleged conduct were of a serious nature. When consequences of a serious nature are involved,
such as personal injury or property damage, the consequences may warrant a higher penalty. 52
Pa. Code § 69.1201(c)(2). No serious consequences, such as personal injury or damage to
buildings, occurred with respect to the allegations advanced by I&E in its Complaint.

The third factor to be considered under the Policy Statement is whether the alleged
conduct was intentional or negligent. 52 Pa. Code § 69.1201(c)(3). “This factor may only be
considered in evaluating litigated cases.” /d Whether the Respondent’s alleged conduct was
intentional or negligent does not apply since this matter is being resolved by a Settlement
Agreement.

The fourth factor to be considered is whether the Respondent has made efforts to change
its practices and procedures to prevent similar conduct in the future. 52 Pa. Code
§ 69.1201(c)(4). As previously mentioned, prior to the initiation of the instant 1&E enforcement
proceeding, SPLP had already revised its procedures pertaining to corrosion control and cathodic

protection. Such revisions occurred in 2017 and SPLP fully implemented the revised procedures

11
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by the second quarter of 2018. Nevertheless, given the serious nature of corrosion and I&E’s
duty to ensure safe and reliable utility service, I&E’s Complaint boldly sought swift and decisive
action by the Company to address this serious issue, including the preparation of a “remaining
life study” relating to SPLP’s nearly nine decades-old ME1 pipeline.

Such a demand was really unheard of in this industry, but the public outcry regarding
ME]1 warranted, in I&E’s view, this extraordinary relief on the part of the Company. Although
this demand was incorporated into I&E’s Complaint, a fully litigated proceeding may well have
resulted in this demand being denied as not required by and in excess of any applicable law or
regulation. By reaching an amicable resolution of I&E’s Complaint in lieu of litigation, I&E has
achieved a welcomed outcome that is highlighted by the Company’s acquiescence to complete
an unprecedented integrity study of ME1.

Specifically, SPLP has agreed to retain an independent expert, selected by I&E, to
perform a Remaining Life Study of MEI that is intended to assess the longevity of the pipeline
using specific calculations and metrics that were suggested by 1&E and agreed-to by SPLP. A
summary of the independent expert’s findings will be publicly available, excluding proprietary
or confidential security information (“CSI”).> Furthermore, the Remaining Life Study will be
supplemented on an annual basis for as long as ME]1 transports highly volatile liquids and an
annual summary report will be publicly available, excluding proprietary or CSI. The Remaining

Life Study serves to continually enhance the evaluation of the integrity of ME1 in addition to the

* The Public Utility Confidential Security Information Disclosure Protection Act, 35 P.S. §§ 2141.1 to
2141.6, prohibits disclosure of material that could compromise security or endanger life, safety, or public
utility facilities. Government agencies are prohibited from releasing, publishing or disclosing a public
utility record that contains CSI, pursuant to 35 P.S. § 2141.5(a). Any public official or employee who
knowingly or recklessly releases such information commits a misdemeanor of the second-degree carrying
penalties including imprisonment for up to one year, a fine of up to $5,000 and loss of office or
employment. 35 P.S. § 2141.6.

12
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requirements pertaining to integrity management of a pipeline as set forth in the Federal pipeline
safety regulations. Importantly, there is no current requirement under Federal law or regulation
for a pipeline operator to perform a Remaining Life Study.

Moreover, SPLP agreed to perform ILI runs and Close Interval Surveys once every
eighteen (18) months for the next three (3) calendar years, which is an interval in excess of the
Federal regulatory requirements. See 49 C.F.R. § 195.452((j)(3) (requiring a pipeline operator to
establish five-year assessment intervals not to exceed sixty-eight (68) months for assessing the
pipeline’s integrity. Such assessment may be performed by using an internal inspection tool
capable of detecting corrosion. 49 C.F.R. § 195.452(j)}(5)(1)). See aiso 49 C.F.R.

§ 195.573(a)(2) (permitting a pipeline operator to determine when a close interval survey or
comparable technology is practicable and necessary). These remedial measures, which include
implementation of SPLP’s revised and improved cathodic protection procedures and increased
ILI runs and Close Interval Surveys, are designed to mitigate and reduce corrosion as well as the
severity of leaks on ME1.

Had this matter been fully litigated, I&E likely would not have been able to obtain relief
outside of what the law and regulations prescribe. For this reason alone, I&E submits that the
Settlement Agreement is in the public interest.

The fifth factor to be considered relates to the number of customers affected by the
Respondent’s actions and the duration of the violations. 52 Pa. Code § 69.1201(c)(5). The April
1, 2017 leak led to a brief shut-down of ME1, which impaired the ability of SPLP’s customers to
ship product using the pipeline.

The sixth factor to be considered relates to the Respondent’s compliance history. 52 Pa.

Code § 69.1201(c)(6). An isolated incident from an otherwise compliant company may result in

13
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a lower penalty, whereas frequent, recurrent violations by a company may result in a higher
penalty. Id. The safety of SPLP’s MEI, Mariner East 2 (“ME2”) and Mariner East 2X
(*“ME2X") have been the subject of various recent Commission proceedings and, at times, the
Commission has ordered SPLP to cease operations. See Amended Petition of State Senator
Andrew E. Dinniman for Interim Emergency Relief, Docket No. P-2018-3001453 and Pa. State
Senator Andrew E. Dinniman v. Sunoco Pipeline, L.P., Docket No, C-2018-3001451 (Order
entered June 15, 2018) (prohibiting construction, including drilling activities, on the ME2 and
ME2X pipelines in West Whiteland Township, Chester County, PA). See also Petition of the
Bureau of Investigation and Enforcement of the Pa. Pub. Util. Comm 'n for the Issuance of an Ex
Parte Emergency Order at Docket No. P-2018-3000281 (Ratification Order entered March 15,
2018) (prohibiting SPLP from reinstating hazardous liquids transportation service on ME1 until
SPLP completed a number of corrective actions designed to address subsidence around the
pipeline). To I&E’s knowledge, the Commission has not expressly found SPLP in violation of
any law or regulation, or directed SPLP to pay a civil penalty in connection with a violation.

The seventh factor to be considered relates to whether the Respondent cooperated with
the Commission's investigation. 52 Pa. Code § 69.1201(c)(7). “Facts establishing bad faith,
active concealment of violations, or attempts to interfere with Commission investigations may
result in a higher penalty.” Jd. SPLP has been forthcoming with information and has cooperated
with the I&E Safety Division and prosecutory staff.

The eighth factor to be considered is the appropriate settlement amount necessary to deter
future violations. 52 Pa. Code § 69.1201(c)(8). The size of the company may be considered to
determine an appropriate penalty amount. /d. I&E submits that a civil penalty of Two Hundred

Thousand Dollars, ($200,000), which may not be claimed as a tax deduction by operation of law,

14
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is substantial and sufficient to deter SPLP from committing future violations especially when
considering civil penalties that have been previously imposed by the Commission for pipeline
failures related to corrosion as discussed in further detail below.

The ninth factor to be considered relates to past Commission decisions in similar matters.
52 Pa. Code § 69.1201(c)}(9). I&E submits that the instant Settlement, which resolves allegations
relating to cathodic protection and corrosion control issues on MEL, provides comparable relief,
or, at times, greater relief, to enforcement matters involving pipeline failures attributable to
corrosion that were decided by the Commission over the past ten (10) years.

In Pa. Pub. Util. Comm’n, Law Bureau Prosecutory Staff v. Columbia Gas of PA, Inc.,
Docket No. C-20077249 (Order entered December 7, 2009), the Commission directed Columbia
Gas of PA, Inc. (“Columbia Gas”) to pay Fifty Thousand Dollars ($50,000) to the Dollar Energy
Fund in relation to a fire and explosion caused by a small leak in a natural gas pipe wherein a 76~
year old occupant of a house sustained second degree burns. The Law Bureau Prosecutory Staff
attributed the leak to Columbia Gas’ failure to follow policy and procedures pertaining to
corrosion and demonstrating, through records, that it properly monitored its system for corrosion.
Significantly, in the instant matter, no fire, explosion or injuries occurred and the agreed-upon
civil penalty is four (4) times greater.

In Pa. Pub. Util. Comm’n, Law Bureau Prosecutory Staffv. T.W. Phillips Gas and Oil
Co., Docket No. M-2010-2037210 (Order entered June 7, 2010), the Commission approved a
settlement agreement between prosecutory staff and T.W. Phillips Gas and Qil (“T.W. Phillips™)
that originated from an investigation into an explosion of a home, which resulted in property
damage but no injuries. The source of the explosion was from a one-inch diameter hole in a gas

main. It was determined that the leak was caused by corrosion. The Commission-approved
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settlement agreement directed T.W. Phillips to perform a number of corrective measures, which,
inter alia, were designed to enhance and improve the overall effectiveness of its corrosion
control program. Contrary to the instant matter, no civil penalty was imposed.

In Pa. Pub. Util. Comm’n v. The Peoples Natural Gas Company d/b/a Dominion Peoples,
Docket No. C-2009-2027991 (Order entered January 14, 2011), the Commission ordered The
Peoples Natural Gas Company d/b/a Dominion Peoples (“Peoples Natural Gas™) to pay an
Eighty Thousand Dollar ($80,000) civil penalty for an explosion caused by a circumferential
crack around a steel pipeline. The explosion caused one fatality, injuries to a child, the
destruction of three (3) homes and damage to eleven (11) surrounding homes. Laboratory
analysis of the pipeline revealed external corrosion in the crack initiation area. In the instant
matter, no injuries or property damage occurred and the agreed-upon civil penalty is greater.

In Pa. Pub. Util. Comm’n, Bureau of Investigation and Enforcement v. PECO Energy
Company, Docket No. M-2012-2205782 (Order entered November 8, 2012), the Commission
ordered PECO Energy Company (“PECO") to pay a Seventy-Five Thousand Dollar (§75,000)
civil penalty for a low level explosion and house fire caused by a circumferential crack in a four-
inch natural gas pipeline. The ensuing investigation found that PECO failed to remediate an
underlying corrosion problem that caused approximately twenty (20) leaks in the area
surrounded by the impacted house. The instant matter involves one (1) leak that did not result in
an explosion or fire and the agreed-upon civil penalty is greater.

In Pa. Pub. Util. Comm’'n, Bureau of Investigation and Enforcement v. UGI Ulilities,

Inc., Docket No. C-2012-2308997 (Order entered February 19, 2013), the Commission imposed
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the then-maximum civil penalty of Five Hundred Thousand Dollars ($500,000)¢ upon UGI
Utilities, Inc. (“UGI™) for a natural gas explosion that caused five (5) fatalities, one (1) injury
and destroyed or damaged six (6) residences. The cause of the explosion was a twelve-inch cast
iron gas main with a circumferential crack. The twelve-inch main was supported by wooden
blocks. After excavating the affected pipe, 80% wall loss of the main just above the wood was
discovered and attributed to corrosion. While the severity of the UGI explosion is not
comparable to the instant matter, it is included in this analysis to illustrate the relief being
obtained here versus the magnitude of the leak.

In Pa. Pub. Util. Comm'n, Bureau of Investigation and Enforcement v. Continental
Communities, LLC and Hickory Hills MHC, LLC, Docket No. C-2015-2468131 (Order entered
August 11, 2016), the Commission approved a settlement agreement that imposed a One Million
Dollar ($1,000,000) civil penalty upon continental Communities, LLC and Hickory Hills MHC,
LLC (“Hickory Hills™) in connection with a propane explosion in a mobile home community that
resulted in one fatality, injury to another person and substantial property damage. I&E had
alleged that the results of the ensuing investigation revealed that the cause of the propane leak
was localized corrosion on a steel pipe riser. I&E further alleged, infer alia, that Hickory Hills
failed to have a manual that included procedures for controlling corrosion. The agreed-upon
civil penalty in the instant matter is proportionally lower given that the instant SPLP leak did not
result in the evident serious consequences in Hickory Hills.

I&E submits that the instant Settlement Agreement should be viewed on its own merits

& Effective April 16, 2012, the Public Utility Code was amended to increase civil penalties for gas
pipeline safety violations to the current standard of $200,000 per violation for each day that the violation
persists subject to a maximum civil penalty of $2,000,000 for any related series of violations, as adjusted
annuaily for inflation. 66 Pa.C.S. § 3301(c).
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and is fair and reasonable. However, in looking at the relevant factors that are comparable to
other pipeline matters involving failures attributable to corrosion, the instant Settlement is
consistent with past Commission actions in that a substantial civil penalty will be paid and
numerous corrective actions to address the alleged violations will be performed.

The tenth factor considers “other relevant factors.” 52 Pa. Code § 69.1201(c)(10). 1&E
submits that an additional relevant factor — whether the case was settled or litigated — is of
pivotal importance to this Settlement Agreement. A settlement avoids the necessity for the
governmental agency to prove elements of each allegation. In return, the opposing party in a
settlement agrees to a lesser fine or penalty, or other remedial action. Both parties negotiate
from their initial litigation positions. The fines and penalties, and other remedial actions
resulting from a fully litigated proceeding are difficult to predict and can differ from those that
result from a settlement. Reasonable settlement terms can represent economic and programmatic
compromise but allow the parties to move forward and to focus on implementing the agreed
upon remedial actions. Significantly, I&E asserts that it was able to obtain relief by virtue of this
Settlement that it would not have otherwise been successful in obtaining had this matter been
fully litigated as SPLP has agreed to perform measures above and beyond what the applicable
laws and regulations require.

In addition, I&E submits that another factor should be considered when evaluating
whether the instant Settlement is in the public interest. The Parties have requested that interested
persons and entities, especially those who sought to intervene in this matter, be afforded with the
opportunity to review and provided feedback on the Settlement Agreement prior to the entry of
any final Commission ruling concerning the Agreement.

In conclusion, I&E fully supports the terms and conditions of the Settlement Agreement.

18
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The terms of the Settlement Agreement reflect a carefully balanced compromise of the interests
of the Parties in this proceeding. The Parties believe that approval of this Settlement Agreement
is in the public interest. Acceptance of this Settlement Agreement avoids the necessity of further

administrative and potential appellate proceedings at what would have been a substantial cost to

the Parties.
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WHEREFORE, I&E supports the Settlement Agreement as being in the public interest
and respectfully requests that the Commission, after consideration of Comments submitted by
interested persons and Reply Comments filed by the Parties, approve the Joint Petition for
Approval of Settlement, including all the terms and conditions set forth therein, without

modification.

Respectfully submitted,

XN

Stephanie M. Wimer
Senior Prosecutor
PA Attorney ID No. 207522

Michael L. Swindler
Deputy Chief Prosecutor
PA Attorney ID No. 43319

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement
PO Box 3265

Harrisburg, PA 17105-3265
717.772.8839

stwimer(@pa.gov

mswindler@pa.gov

Dated: April 3, 2019
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement,
Complainant

¥ . Docket No. C-2018-3006534
Sunoco Pipeline L.P. a/k/a

Energy Transfer Partners,
Respondent

SUNOCO PIPELINE L.P. STATEMENT IN SUPPORT OF JOINT PETITION FOR
APPROVAL OF SETTLEMENT

Pursuant to 52 Pa. Code §§ 5.231 and 5.232 Sunoco Pipeline L.P. (SPLP) submits this
Statement in Support of the Joint Petition for Approval of Settlement (Joint Petition or Settlement)
of the Formal Complaint that the Commission’s Bureau of Investigation and Enforcement (BI&E)
filed on December 13,2018 (Complaint). BI&E and SPLP are the only parties to this proceeding.'
The Settlement resolves all issues related to the Complaint and promotes public safety. SPLP has
agreed to undertake various actions that go well above and beyond statutory and regulatory
requirements concerning pipeline safety to ensure its Mariner East 1 pipeline (ME1) continues to
provide safe public utility service. The Settlement terms and conditions are in the public interest

as explained below.

! While various persons have sought to intervene in this proceeding, none have been granted
intervenor status. SPLP and BI&E, as described in the Joint Petition and consistent with the
Commission’s statute and regulations 66 Pa. C.S. § 331(b)(2); 52 Pa. Code § 5.232(g), the Joint
Petitioners request a comment period for interested persons, including those who have sought to
intervene.
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I THE COMMISSION SHOULD APPROVE THE SETTLEMENT
The Settlement proposes safety and integrity features that are “above and beyond” what is
required under prevailing and applicable regulations which SPLP is willing to do to amicably
resolve this matter before the commencement of formal legal proceedings. For that public interest
reason, and because the Commission has the clear ability to do so under its statute and its regulation
at 66 Pa. C.S. § 331(b)(2); 52 Pa. Code § 5.232(g), the Commission should decide this matter
directly without assigning this matter to an Administrative Law Judge (ALJ). Moreover, under
Pennsylvania law an intervenor has no right to proceed to separately pursue claims made by a
complainant when the complaint has been resolved. See Petition of the Bureau of Investigation
and Enforcement of The Pennsylvania Public Utility Commission for the Issuance of an Ex Parte
Emergency Order, Docket No. P-2018-3000281 at 10 (Order entered May 3,2018) (citing 52 Pa.
Code § 5.75(c}) (“Rights upon grant of petition. Admission as an intervenor will not be construed
as recognition by the Commission that the intervenor has a direct interest in the proceeding or
might be aggrieved by an order of the Commission in the proceeding. Intervenors are granted no
rights which survive discontinuance of a case.”). Indeed, an intervenor possesses no right to appeal
and its participation is contingent upon a complainant proceeding to litigation. /d.
The Commission’s regulations expressly allow this procedure.
Review of a settlement petition by the Commission. When no
presiding officer has been assigned, the Commission will review the
settlement. Parties not joining in the settlement may submit
objections to the Commission within 20 days of the filing of the
petition unless another time period is set by the Commission.
52 Pa. Code § 5.232(g).
The Commission has recently directly reviewed and issued for comment a settlement of a

BI&E formal complaint without assignment to an ALJ. Bureau of Investigation and Enforcement

of The Pennsylvania Public Utility Commission v. Burgly Gas and Qil, Docket No. C-2014-
2
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2411284. There is no reason to treat this settlement differently. Moreover, direct Commission
review will be the most timely and efficient procedure for consideration of the Settlement. Timely
and efficient approval promotes the public interest because the Settlement contains terms that
require SPLP to go above and beyond regulatory and statutory requirements and promote public
safety. Timely approval will ensure timely implementation of these Settlement terms and is in the
public interest. Both the Commission’s regulations and the facts here support direct Commission
decision on the Joint Petition without assignment to an ALJ.

To the extent there is any concern regarding process for persons that petitioned to intervene,
the process SPLP and BI&E are proposing allows such persons to voice their opinions regarding
the Settlement through comments. Moreover, a party petitioning to intervene has no rights that
survive the discontinuance of a case. Asthe Commission has recently reiterated, “An intervenor’s
role in proceedings before this Commission is on a non-party basis, meaning that the initiating and
responding parties can drive the outcome without regard to the alleged interests of would-be
intervenors.” Petition of the Bureau of Investigation and Enforcement of The Pennsylvania Public
Utility Commission for the Issuance of an Ex Parte Emergency Order, Docket No. P-2018-
3000281 at 10 (Order entered May 3,2018) (citing 52 Pa. Code § 5.75(c)) (“Rights upon grant of
petition. Admission as an intervenor will not be construed as recognition by the Commission that
the intervenor has a direct interest in the proceeding or might be aggrieved by an order of the
Commission in the proceeding. Intervenors are granted no rights which survive discontinuance of
a case.”).

Accordingly, the Commission should directly consider the Joint Petition here because it is
expressly allowed under the Commission’s regulations, it is the process used for similar

proceedings, it will promote the public interest by allowing for more timely implementation of
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Settlement provisions both parties agree are in the public interest and should not be delayed, and

potential intervenors will be given the opportunity to be heard through comments.

IL BACKGROUND

This matter involves a pin-hole leak that occurred on April 1, 2017 on the MEI pipeline
segment identified as Twin Oaks to Montello near Morgantown Road, Morgantown, Berks
County, Pennsylvania. The pin-hole leak resulted in the release of 20 barrels of product. SPLP
notified BI&E of the leak on April 1, 2017. Thereafter, BI&E conducted an investigation of this
matter, including site visits and review of SPLP’s corrosion control practices and procedures
relative to applicable regulations.

On December 13, 2018, BI&E filed the Complaint. The Complaint alleged that SPLP’s
corrosion control practices and procedures were not compliant with Federal pipeline safety laws
and regulation. The Complaint requested the following relief:

o A civil penalty of $225,000.00;

¢ That SPLP perform a “remaining life study” of MEI;

o That SPLP increase frequency of inline inspections (ILI) to occur at least once per
year,

e That SPLP revise its corrosion control procedures;

e That SPLP develop procedures to determine the adequacy of cathodic protection
through testing and performance methods;

o That SPLP implement the new and revised cathodic protection procedures and

perform all cathodic protection measurements within one year.






